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YK 343.1
A.M.bonnapenko (5 kypc, MBIIY)

IMPEHEAEHTHOE ITPABO AHI'JINU

CerosiHsi B MUpE CYILECTBYET JBE OCHOBHbBIE IOPUINYECKUE CUCTEMBI: IPAXKIAHCKOE MPABO U
npeueaeHTHoe npaBo. CTpaHbl KOHTHHEHTaIbHOW EBpomnsl, JlaTuHckoit AMepuku, Gonblias yacTb
Adpukr ¥ MHOTHE ICHTPaJIHHOEBPONEHCKHE M a3MaTCKUE TOCyNapCTBa HCIHOJIB3YIOT CHCTEMY
rpaxaaHckoro npasa. B Coenunenssix Illtatax Amepuxu, BenmukoOputanuu u Apyrux cTpaHax,
paHee BXOJAUMBIIMX B COCTaB BpHUTaHCKOW MMIIEpUH, NEHCTBYET CHCTEMa IPELEACHTHOIO IIpaBa.
Cucrtema IpeLeJeHTHOro MpaBa Hayajla CO3/1aBaThCsl B AHIJIMM MOYTH ThicsyeneTue Hazaa. Ko
BpeMeHH co3faHusi OpurtaHckoro [lapiaMeHTa KOpOJEBCKHE CYIbU YK€  OCHOBBIBAIM CBOU
pelieHusl Ha yCTOSBIIMXCS "MPHHATHIX" oOblvasx. [locTeneHHO clIOXHMIICS BecbMa OOIIMPHBIM
Habop TpuHATHIX pemeHuil. KBammduuupoBaHHBIE IOPUCTHI TOMOTANIM 3TOMY Tpomeccy. Ha
€BPONENCKOM KOHTHHEHTE BOCCTAHOBJIEHHBIE COOpPHUKM 3akoHOB FOCTHMHMaHa M IOpUIUYECKas
CUCTEMa KaTOJMYECKOW LIEPKBM WIpalid KIIIOUEBYIO pOJIb B YIOPSJIOUYMBAHUU THICSIY MECTHBIX
3aKOHOB. B co3manum cBoeil ruOkoi 0puaNYecKoi cucteMbl AHIUIMS ObUla MEHEe MOJBEpKEHa
BIIMSTHAIO STHX HCTOYHHUKOB.

YacTo roBOpAT, YTO CHUCTEMa IMPELEACHTHOrO IpaBa COCTOMT M3 HENHCaHHOro '"Npasa,
CO3/1aBa€MOro CyJpsiIMU", B TO BpeMsl Kak IpakJaHCKOE MPaBO OCHOBAHO Ha KOJEKCaX 3aKOHOB.
Ceroansamnee npaBo B CoenunenHbix llltatax co3pmaercst mo OoJbluell 4acTH 3aKOHOJATENbHOU
BiacTeio. Ho, TeM He MeHee, BBILICTIPUBEICHHOE ONpeiesieHre "paBa, CO3/JaBaeMOro CyIbIMH" 10
HEKOTOpOi cTeneHu BepHO. VICTOpHYECKHM 3HAUMTENbHAs 4YacTh aMEPUKAHCKOM CHCTEMbI
MPELEACHTHOrO MpaBa CTajla pe3yJbTaToOM CYAEOHBIX pelIeHH, 0COOEHHO B TaKUX BaXKHBIX
o0acTsaX, KaK MpaBO COOCTBEHHOCTH, KOHTPAKThl U IPa)IaHCKUE MTPABOHAPYILEHHsI, U3BECTHBIX B
CTpaHax Tpa)KAaHCKOTO IpaBa MOJ OOIIMM Ha3BaHMEM '4acTHBIX NpaBoHapymeHuid". B crpanax
IpakJJaHCKOTO MpaBa, HAIPOTUB, ObIN pa3paboTaHbl U NPUHATHI OOIIMPHBIE KOAEKCHI 3aKOHOB IO
TaKUM paszziesiaM, Kak IpaBa JIMYHOCTH, BEIECTBEHHOE IPaBO, IOPUAWYECKHE O005S3aTeNbCTBA U
[IPaBO HACJIEJIOBAHUsS, a TaKXKe YrOJOBHbIE, MPOLECCYalbHbIE KOAEKCHI M CBOJABI 3aKOHOB IIO
KOMMEpPUYECKOMY IpaBy.

Ho Obi10 OBl HENpPaBMIIBHO CKa3aThb, YTO IMPELEACHTHOE MPABO — 3TO HEMHCAHHOE IPaBo.
CynebHble pelieHusi, HHTEPIPETUPYIONINE 3aKOHBI, CYLIECTBYIOT B MHCbMEHHOM BHJE U BCErna
OBbUIN JOCTYIIHBI ISl 10JIb30BAHMSL.

B Anrimum cyneOHble pemieHusi UIMEIOT CHITy 3aKOHA M JIOJDKHBI COONIIONAThCS TpaKAaHaMHU,
IOPUCTaMH M, KOHEYHO >X€, CaMHMHU CyJaMH. OJTO OTpa)kaercsi B "KOHUEMIMU MpereacHTa'",
BBIpQ)KEHHOM B JIATUHCKOH (hpase stare decisis — "pemieHue J0KHO ocTaBaThes B cuie". Pemenus,
MIPUHATHIE BBILIECTOSIIUM CyJIOM, UMEIOT 00S3aTENbHYI0 CHIIy Ul HMKECTOSIIEro CyJa TOW ke
IOPUCIUKIIUH 110 OJUHAKOBBIM MJIM CXOXHM JielaM. JTa TPaJuIUsl OCHOBBIBACTCS HAa HECKOJIBKHX
MIPAKTUYECKUX COOOpaXKeHUAX. B MX 4Mcia0 BXOAAT MpeAcKa3yeMoCTh pe3ysIbTaTOB, CTPEMIICHHUE K
paBHOMY OOpaIICHHIO CO BCEMH JIIOJbMH, CTOJKHYBUIMMHUCS C OJMHAKOBBIMH MU CXOXHUMH
IOPUINYECKUMHU TpoOIeMaMu, NMPEeUMYILECTBa MPUHATUS TAKOI'O PELIEHHs O BOIPOCY, KOTOPOE
3aTparuBaeT BCE MOCIEIYIOUINE JIeNa, a TAKKe YBa)KEHHE K HAKOIUIGHHOW IOPUCTAMHU U CYAbSIMHU
MmynpocTd. IIpu 3TOM, 0JHAKO, IOHUMAETCS, YTO OCHOBHBIE 3aKOHOTBOPYECKHE 0053aHHOCTH JIEXKAT
Ha 3aKOHOJATEJIbHOM BIACTH, a CyJbU JAIOT TOJIKOBAHME 3aKOHAM, B KpailHEeM ciydae, 3aroJIHss
poOesbl, KOrAa KOHCTUTYIIMM WM 3aKOHBI HE COZIEPKAT KOHKPETHBIX MOJIOKEHUH MIIH TTOJHOCTBIO
00X0/4T KaKue-JInO0 BOIIPOCH.

Takum 00pa3oM, B KOHLENLUHU MpeleeHTa cojepxarcs BaxHble orpaHuuenus. [Ipexne
BCEro, peIICHHE KaKoro-Iu0o cyna OyneT oO0s3aTeNbHBIM JUIsi HWKECTOSIIEro CyJa, eCiH
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MPUHSIBIINN PEIIEHUE CYyJI CTOUT BBIILIE B TOM K€ caMOl nepapxuu. AHITIMHCKHUE CYJIbU MPOSBISAIOT
OO0JIBLIYI0O OCTOPOXKHOCTh B NPUHATHM penieHnit. Kak mpaBuio, OHM NPUHUMAIOT K PAaCCMOTPEHHUIO
JHIIb peajbHble CyneOHble Jefla WIH CIOpbl, BO30Y)XICHHbIE CTOPOHAMH, YbH WHTEPECHI
HEMNOCPECTBEHHO 3aTpOoHYThl. KpoMe TOro cyibi 00bIYHO MPUHUMAIOT PEIICHUs 10 AeIaM, UCXOs
13 Hamboyiee Y3KMX BO3MOXKHBIX OCHOBAaHHWH, HampuMep, 00XOIs KOHCTUTYIMOHHBIC BOTIPOCHI,
KOIJla JIell0 MOXKET OBbITh PELIeHO Ha OCHOBaHMM OOBIYHBIX 3akoHOB. Ilommmo 3TOro, "mpaso,
co3/1aBaeMoe CyAbsIMU", COCTABIISIET YacTh MX PEUICHUHN JUIIL B Clydae, Korja 3TO aOCOJIOTHO
HE00X0UMO JUIsl TIPUHATUS pelleHus no aeny. JlroOble npyrue TOJIKOBAHUS 3aKOHA CUUTAIOTCA
Heo(UIIHaTEHBIMU.

Eme ofHUM OrpaHnYeHHEM KOHLENIUH MPELENECHTa BBICTyIAeT TO, YTO MOCIEAYIOLIee A0
JOJDKHO OBITh TaKUM K€ WIHM OJM3KO CXOXUM ¢ npeapaymuM. Eciou oOcrosiTenscTBa Jena He
OKa3bIBalOTCS B TOYHOCTU COBIAJAIOIIMMH WJIN CYIIECTBEHHO CXOXHUMH, CyJH, NPUHUMAIOLINN
pelIeHre mo JAey TOCie COCTOSBIIETOCS NpEeIeHTa, CMOXKET yKa3aTh Ha OTIMYWS M HEe OyneT
CBSI3aH MPEAbIIYIIUM CYACOHBIM PEIICHUEM.

Boicimii cyneOHbINl OpraH KakoW-1u0o0 IOPUCAMKIUN MOXET OTMEHUTh MPELEJCHT, AaKe
eciu  OOCTOSATENbCTBA Jiefla COBMAAAIOT MM CYLIECTBEHHO CXO0XH C OOCTOSTEIbCTBAMU
MPEABIAYILETO Jea.

AHrnmiickas cyneOHasi CUCTeMa XapaKTepH3YeTCsl HEKOTOPBIMH OCOOEHHOCTSIMH, KOTOpbIE
MO3BOJISIIOT BBLACTUTh €€ M3 JIPYIMX HAIMOHAJIBHBIX CYJEOHBIX CHUCTEM. OJTH OCOOEHHOCTH H
OCHOBHOM CBOJSATCS K ABYM Ba)KHEHIIIUM XapaKTEPUCTHKAM.

[lepBas U3 HUX NMPOCTO HE MOXKET HE OPOCUTHCS B IjIa3a TEM, KTO HAUMHAET 3HAKOMUTHCS C
npaBoBoi cuctemMoil AHrnu. OHa cOCTOUT (PaKTUUECKU B OTCYTCTBUU €IMHON CyeOHOM CUCTEMBI,
KOHEYHO, B €BporneickoM noHuMaHuu. Cypl AHTJIMN — 3TO CKOPEE HECKOJIBKO CYJE€OHBIX CHUCTEM,
4eM €IMHasl CUCTEMA.

Bropasi 0COOCHHOCTH CHCTEMBI AHTJIMHCKUX CYZOB Kacaercsi (PyHKIMOHUPOBAHMS DITUX
OpPraHoB U UX IOpUCIUKLIUHU. OHA COCTOUT B TOM, YTO MOJABIISAONIEE OOJBIIMHCTBO I'PaXIaHCKHX
JIeNl paccMaTpUBaeTcs HE B Cynax, a, IVIABHBIM 00pa3oM, B JOCYAEOHBIX, albTepPHATUBHBIX HpO-
LHeAypax U yUYpeKICHHAX, B TOM YHCIIE C y9aCTUEM CyIEH.

OtcyTcTBUE €OMHOW IEHTPATU30BAHHOW CyAeOHOW cHCTeMbl B AHTIUU OOBSCHSIETCS B
NEPBYI0 OuYepe]b TEM, YTO, NOJOOHO MHOTHM JAPYIMM YUpPEXICHHSM AaHIVIMICKOrO IpaBa, €e
pa3BuTHE ¢ OONBLIMM TPYAOM MOIUMHSETCS JOTMKE W BBICTPAWBAHUIO, MCXOJS M3 aOCTPaKTHBIX
KaOMHETHBIX CXEM.

B cooTBercTBMM € Tak Ha3bIBAEMON HEPApPXUUECKOM CTPYKTYypOl CyaeOHON CHUCTEMBI, B
AHIIMM CyIIECTBYET J1Ba BU/IA CYJIOB: BBICIIME U HU3ILNE, XOTS OHU 00CITY’KUBAOTCS CyIbSIMHU TPEX
KaTEropHuii.

B cucremy BeictmX cynoB AHHH U Yaibca BXoaaT: BepxoHbiid Cyn (Ane/UISIUOHHBIN 1
Bricokuii Cyner), Cyn Koponesckoit Ckambu u Cyn Koponsl. Ilo npuHsATON Kinaccudpukanuu
najiata JIOpA0B U CyAeOHBII KOMUTET TaAHHOT'O COBETA, B CUIIY MX HUCKJIIOUUTEIBHOTO MOJI0KEHUS MO
OTHOIIEHHIO K cyaaM Bcero CoeannenHoro KoponescTtBa, He Bkitouarorcs. Ilocnme BeryruieHus
Bemukobputanuu B coctaB EBponeiickux cooOIIECTB B aHIIIMICKOM JIUTEpaType MOSIBUIACh HOBAst
KIaccuuKanus: TepBBIM B CUCTEME CyJIOB Has3biBaeTcsi EBpomeiickuii cyn B JltokcemOypre. B
CHCTEMY HU3IIMX CYJIOB AHIIIMM M Y3ibCa BXOIAT CyIbl rpapcTB M MaructpaTckue CyJbl.
CymectByer Takke Tpereiickuii (Apburpaxusiii) Cyn, K KOTOpoMy oOpamaioTcs mpu
BO3HUKHOBEHUH CJOXHBIX CUTyalluii B 00JacTW TOProBIM M KoMMepuuu. PasHble cynpl AHriuu
HaxoJATCSl B Pa3HOM CTPYKTYpPHOM M OpPraHM3alMOHHOM INOJoKeHuMu. Hax HUMHM HET eauHOoro
aMMHHACTPATUBHOrO I1eHTpa. CYMTaeTcsi, 4YTO AHIVIMHCKHAE CYyJbU IPU3HAIOT E€IUHCTBEHHOIO
roclolMHa — INpaBo. BrosHe MNOHATHO, YTO IHpPU TAaKOM IOHMMaHUM (HAXO CKadaTb, OHO
COOTBETCTBYET (PaKTHUECKOMY IOJIOKEHUIO J1€]1) TOBOPUTH O KAKUX-TO €AMHBIX MEpPKaX, O €JMHCTBE
WX JIOTMYECKON TOCIIeIOBATEIbHOCTH KOMIIOHEHTOB BCEH CyIeOHOM CUCTeMbl AHTTIMH KaK eIMHON
CUCTEMBI OBLIO OBI, HO KpaitHel Mepe, OOJIBIINM JTOTYIIICHUEM.
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Mexay teM Obi0 OBl TakKe€ HEKOTOPHIM NpPEyBEMYEHHEM OTPHIATh CYIIECTBOBAHHE
aHIJIMHCKUX CY/I0B, B3STHIX B UX COBOKYITHOCTH, M KaK HEKOET0 CUCTEMHOT0 00pa30BaHusl.
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