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YK 343.1
T.A.Konoganosa (4 xypc), A.FO.Pamonopr, acc.

CYJIEBHA I [IPAKTUKA KAK UCTOYHUK ITPABA B CTPAHAX
POMAHO-TEPMAHCKOU TIPABOBOU CEMbU

PomaHo-repmaHckasi npaBoBasi CeMbs BO3HHMKJIA B pe3yJibTaTe peLeniuy (3auMCTBOBaHMS
OCHOBHBIX IOPUJMYECKUX TOHATUH, MHCTUTYTOB, IPUHLUIIOB) pUMCKOro nipaBa. PomaHo-
repMaHcKasl IpaBoBasi CEMbsi OObEMHSAET MPABOBbIE CHCTEMbl MHOTHX T'OCYJapCTB COBPEMEHHOTO
mupoBoro obmectBa. CdopmupoBanace oHa Ha Tepputopun EBpomnsl B pomanckux (Mcmanwus,
Wranus, [opryranus, ®pannus) u repmanckux crpanax (['epmanus, ABcrpus, Belinapus). K
pPOMaHO-TEpPMAHCKONM  IIPaBOBOM  CEMbE  OTHOCATCA  IPABOBBIE  CUCTEMBI  TI'OCYJIApCTB
KOHTHHeHTanbHOM EBpombl, Bca JlaTmHckas Amepuka, 3HauMTelbHas 4acTb AQpUKH, CTpaHbI
bimmxuero Bocroka.

Jl1g poMaHO-repMaHCKON MPaBOBOM CHCTEMBI BaJKEH B3I HA IIPaBO B €r0 B3aUMOCBS3H C
MOpAaJIbI0 Kak Ha TpeOOBaHUE JOJDKHOTO, ONTHMAaIbHAass 0000MIEHHOCT, HOPMBI TIPaBa, pa3zieiicHue
IpaBa Ha MyOJIMYHOE M YaCTHOE, BBIJCJIIEHUE PA3IMUYHBIX oTpacieil mpaBa. [IpaBoBble cucTeMbl
POMaHO-TEPMAaHCKOH CEMBH HMEIOT XOpOUIO pa3paboTaHHOE 3aKOHOAATENbCTBO. Ecnu B TeueHme
JUITUTEIbHOTO BPEMEHU OCHOBHBIM MCTOYHUKOM IIpaBa B 3TOW ceMmbe Oblda JOKTPHUHA, TO B
COBPEMEHHYIO JII0XY IPHU3HAETCS BEPXOBEHCTBO 3aKOHA CPEIM JIPYTHX HCTOYHUKOB IpaBa. B
rocyAapcTBax 3TOH NMPABOBOM CEMbU OCHOBHBIM 3aKOHOM SIBJIATHCS KOHCTUTYLIHSA, OCYILIECTBIISIETCS
CHUCTEMAaTU3alMs 3aKOHOJATENbCTBA, IEUCTBYIOT KOACKCHI.

Jlns PomaHO-repMaHCKOW TMpPaBOBOM CEMbH XapaKTEpPHO HaJUM4YMe pa3BUTON CylneOHOU
CHCTEMBI, B OIPEIECJIICHHBIX pPaMKax MpPU3HAETCS 3HAYCHHUE CYyNEeOHON NpPaKTUKU B KayecTBE
ncrouHuka npasa. Pene JlaBun B Tpyne «OCHOBHBIE IPaBOBBIE CHCTEMBI COBPEMEHHOCTH
OTMEYaeT, UYTO Cy/neOHas MpakTHKa B pAne cdep urpaer BeAyIIyI0 pojb B Pa3BUTHUU IpaBa U I
JOKTPUHAJIBHBIE TIPOU3BEIEHUS B PsAE CIydacB SBIIOTCA HE YEM MHBIM, KaK M3JI0)KCHHEM
cyneOHoii mpaktuku. KoHeuHo, 3HaueHne Cy1eOHOM MPaKTHKK Cpeld UICTOYHUKOB IpaBa B POMaHO-
TePMAHCKON TMPaBOBOM CEMbE CYIIECTBEHHO OTJIMYACTCS OT AaHTJIMHCKOro oOIero mpasa.
JlokTpuHa, o0lIMe MPUHIUIBI MpaBa MMEIOT ONpEeNCHHOE 3HAYeHHE B KauyeCTBE HCTOYHHMKOB
IIpaBa B CTpaHaX POMaHO-TEPMAHCKON cHucTeMbl. IIpakThka CyIOB 3THUX CTpaH CBHIETEIBCTBYET,
YTO JOKTpUHA MU OOIIME HPUHIMIBI MCIOIB3YIOTCA MpPHU TOJIKOBAHWU M TNPHUMEHEHHH 3aKOHOB.
Cynpn B rocylIapcTBax pPOMaHO-TEPMAHCKOW IMPAaBOBOM CEMbH HE O0S3aHBI CJIEAOBAaTh paHEE
MPUHATOMY PEIICHHIO IPYroro CyAa, 3a UCKII0YEHNEM Cy1eOHON MPaKTUKU BepXoBHOTo cyna. Ho u
B 3TOM Cllyyae BbICIIME Cy[eOHble MHCTAaHLIMU HE BIIPaBE CO3/1aBaTh CBOMMHU PEILECHUSIMH HOBBIE
HOPMBI, @ MOTYT JIMIIb TOJKOBAaTh HOPMBI 3aKpPEIUIEHHBIE B COOTBETCTBYIOLIMX HOPHINYECKUX
akTaX. B NpaBONOHMMAaHMM HAXONAT BBIPA)KCHHE HIEd M 4YyBCTBA CIPABEIJIMBOCTH, HJEs
COUueTaHMs, KOMIIPOMHCCA pa3IMYHbIX MHTEPECOB, B TOM UHCJIE, YAaCTHBIX M HHTEPECOB
rocyJIapcTBa, OOIIECTRa.

CynebHas mpakTUKa OTKA3bIBAE€TCS CO37aBaTb HOBBIE HOPMBI, TaK Kak 3TO, MO MHEHHUIO
CyleH, [Ieno JMIIb 3aKOHOAATENs W IPABUTEIbCTBEHHBIX WM AJIMHUHUCTPATUBHBIX BJIACTEH,
YIIOJIHOMOYEHHBIX Ha TO 3aKkoHozareneM. Ho Mexay HopmaMu, BbIpaOOTaHHBIMH CyAeOHON
IIPAKTUKOM, ¥ HOPMaMH, YCTaHOBJICHHBIMH 3aKOHOJATEJIEM, CYIIECTBYET nBa pasnuuud. [lepsoe
CBSI3aHO C POJIbIO T€X W APYyTruxX B MaHHOH cucteme. CyneOHas NMpakTHKa JEHCTBYeT B pamKax,
YCTaHOBJICHHBIX JUIA IIpaBa 3aKOHOJATENEM, TOrJa Kak JAEATEIbHOCTb CAMOI0 3aKOHOIATEIIs
COCTOUT HMMEHHO B YCTaHOBJCHHMH 3THUX paMOK. 3HAU€HHUE IIpaBa, CO3/1aBaeMOro CyaeOHOU
IIPAKTUKOM, YK€ B CHIIy 3TOr0 OrpaHu4eHo. IIpaBoBas HOpMa — 3TO BTOPOE€ PA3NIHYUE, CO3JAHHOE
cyneOHOM MpPaKTUKOM, HE UMEeT TOr0 aBTOPUTETA, KOTOPBHIM 00JIaal0T 3aKOHOJATeIbHbIE HOPMBI.
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OHa /10CTaTOYHO HE MPOYHA, €€ MOXHO B JIIOOOW MOMEHT OTOPOCHUTH WM M3MEHHUTh B CBSI3U C
paccMoTpenreM HoBoro jena. CyneOHas NpakTHKa HE CBsi3aHa C HOpPMaMH, KOTOpbIe OHa cama
co3Jlaia, OHa Ja)Ke He MOKET OOIIMUM 00pa3oM COCIIaThCsl Ha HUX Ui 000OCHOBaHHS IPHHUMAEMOTO
peleHHs.

OTka3 OT mpaBWiIa TPEIEeNeHTa, COTIACHO KOTOPOMY CYAbH OO0S3aHBI NMPUMEHSATH HOPMBI,
KOTOpbIE paHee yXe MPUMEHSUIUCh B KOHKPETHOM aHAJIOTMYHOM Jiele, He ciydaeH. Haumnas c
nepuojia CpelHUX BEKOB CUUTAIOCh, YTO MpPaBOBas HOpMa AOKHA MMETh JOKTPUHAIBHOE WM
3aKOHOJATEIbHOE MpPOUCXOoXKAeHUe. TONbKO Takas TINATENBHO NMPOJyMaHHas MpaBoBas HOpMa B
COCTOSIHUM OXBATHTh LENBIA PSAJ THIWYHBIX CIy4aeB, KOTOPHIE YJIOXKWIUCH OBl B (DaKTUUECKUN
COCTaB KOHKPETHOro cyaebHoro aena. Ilpencrapisercs BaKHBIM, YTOOBI Cy/bsl HE MpeBpalnaics B
3akoHoaarens. CyneOHbIE pEMICHUS JOJDKHBI OBITH 00S3aTEIbBHO MOTHBHPOBAHHBIMHU. DTOTO
CTaparoTcs JOOUTHCS B CTPAaHAX POMaHO-T€pPMaHCKOM MPaBOBOM CEMBHU.

Hcnonp3yroTest pa3inuyHble METOABI AJIsi 00ecrieueHus CTa0MIbHOCTH TIpaBa IyTeM MPHIAHHS
U3BECTHOTO €IMHO00pa3us CylneOHOM mpakTuku. Ponb, KOoTOpyro urpaer cyaeOHas NpakTHKa B
pasHbIX CTpaHax, OTIMYAETCS 3JIEMEHTaMU CaMOro pa3inyHoro xapaxkrtepa. Cpeau HHMX ClenyeT
YIOMSHYTh HaJIM4uue U OoJIblliee UM MEHbILEE COBEPIICHCTBO COOPHHMKOB CyJeOHOW MPaKTUKH, a
TaKke OQUIIHAEHBINA XapaKTep, KOTOPbIE OHM MOTYT UMETh B OTAENBHBIX cTpaHax. OduunanbHbe
cOOpHHKHU cyAeOHOM MpakTUKU cyliecTByOT ceroans Bo ®pannuu, Mcnanuu, Urtanuu, Typuuu,
HIBetinapuu. OTu opuIMaTIbHbIE COOPHUKH MOMOTAalOT HEPEAKO OBICTPO OTIMYMTH OJHU PEILCHUs
oT apyrux. TakoBo nosoxxeHue B Typuuu, rae myOJuKaus JUIb U30paHHBIX PELICHUH TOJDKHA
IIOMOYb IOPUCTaM O3HAKOMUTBCS C HOBBIM IpaBoM. Takoe xke mnosoxkeHue u Bo dpaHIiuu, XoTs OHO
Oosee 3aByaTMpoOBaHo, I/1€ yrojoBHas nanata KaccalimoHHOro cyjia mpu3HaeT aBTOPUTETHBIM JIUILb
TE peIICHUs, KOTOphIe OIyOJMKOBaHBI TIO0 €€ COOCTBEHHOMY YKa3aHWio. 3abora 00 3ToM,
BCTpPEYAIOLIasiCsl BO MHOTMX CTpaHaX, JeJIaeT OYEBUIAHOM MOJIMHHYIO pOJib CyleOHOM MpaKTUKH,
Jla)Ke eCJIM JOKTPUHA BO3JEPKUBAETCS OT IMPU3HAHUS €€ B KaUeCTBE UCTOUYHMKA IIPaBa.

[Toxsenst UTOTH, MOXKHO CIIENIaTh BBIBOJ, YTO B POMAaHO-T€PMaHCKON MIPABOBOW CEMbE 3aKOH U
MPaBO HE OTOXKIECTBISAIOTCS. DTO OOCTOSTEIBCTBO HAXOAMUT OTPAKEHHUE B TOJIKOBAHUH 3aKOHA,
kotopoe naercs cynamu. Kak nucan Pene JlaBun [1], posnb cyneOHO# MTpakTUKK B CTpaHAX pPOMaHO-
repMaHCKOM MPaBOBOIM CEMbU «MOKET OBITh YTOUHEHA JIUIIb B CBS3U C POJIBIO 3aKOHAY.
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